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RESOLUTION OF THE TOWN OF HEMPSTEAD INDUSTRIAL DEVELOPMENT AGENCY APPROVING THE APPOINTMENT OF Summit Hospitality I, LLC, a limited LIABILITY COMPANY, APPROVING THE EXECUTION AND DELIVERY OF AN ASSIGNMENT AND ASSUMPTION OF LEASE AGREEMENT, A SECOND AMENDED AND RESTATED PILOT AGREEMENT AND RELATED DOCUMENTS IN CONNECTION WITH THE AGENCY’S Summit Hotel OP, LP FACILITY AND APPROVING THE FORM, SUBSTANCE, EXECUTION AND DELIVERY OF RELATED DOCUMENTS.

WHEREAS, by Title 1 of Article 18-A of the General Municipal Law of the State of New York, as amended, and Chapter 529 of the Laws of 1971 of the State of New York, as may be amended from time to time (collectively, the “Act”), the Town of Hempstead Industrial Development Agency (the “Agency”) was created with the authority and power, among other things, to assist with the acquisition of certain industrial development projects as authorized by the Act; and

WHEREAS, Summit Hotel OP, LP, a limited partnership organized and existing under the laws of the State of Delaware (the “Summit Hotel”), previously requested the Agency’s assistance in the acquisition of Palmetto Hospitality of Garden City II, LLC, a limited liability company organized and existing under the laws of the State of New York (the “Palmetto”) right, title and interest in the Facility (defined below); and 

WHEREAS, the Agency previously assisted the Palmetto with a certain industrial development project which consisted of the acquisition of an approximately 1.8 acre parcel of land located at 5 North Avenue, Town of Hempstead, Nassau County, New York (the “Land”), and the construction and equipping of a 6-story hotel consisting of approximately 83,000 square feet of space, known as a Hyatt Place hotel, including, but not limited to, 122 guest rooms together with a vestibule, an indoor pool, exterior storage space, 800 square feet of meeting space and 118 parking spaces (collectively, the “Improvements” and the “Equipment”), all leased by the Agency to Palmetto and used by Palmetto to provide a full range of services to the business and leisure traveler visiting the Town of Hempstead (the Land together with the Improvements and Equipment, the “Facility”), which Facility was leased by the Agency to Palmetto; and

WHEREAS, the Agency previously acquired fee title in the Land pursuant to a certain Bargain and Sale Deed dated July 24, 2008 (the “Deed”), and recorded on September 30, 2008, in Liber 12439, Page 290; and

WHEREAS, the Agency previously leased the Facility to Palmetto pursuant to and in accordance with a certain Lease Agreement, dated as of July 1, 2008 (the “Original Lease Agreement”), by and between the Agency, as lessor, and Palmetto, as lessee, a memorandum of which Lease Agreement, dated as of July 24, 2008, was recorded in the Nassau County Clerk’s Office on September 30, 2008 in Liber 12439 of Deeds, Page 294; and

WHEREAS, in connection with the leasing of the Facility, the Agency and Palmetto entered into a Payment-in-Lieu-of-Tax Agreement, dated as of July 1, 2008 (the “Original PILOT Agreement”), whereby Palmetto agreed to make certain payments-in-lieu-of real property taxes on the Facility; and

WHEREAS, in connection with the leasing of the Facility, the Agency and Palmetto entered into an Environmental Compliance and Indemnification Agreement, dated as of July 1, 2008 (the “Original Environmental Compliance and Indemnification Agreement”), whereby, among other things, Palmetto agreed to comply with all Environmental Laws (as defined therein) applicable to the Facility; and 
WHEREAS, Summit Hotel previously requested the Agency’s consent to the assignment by Palmetto of all of its rights, title, interest and obligations under the Original Lease Agreement, the Original PILOT Agreement, the Original Environmental Compliance and Indemnification Agreement and certain other agreements in connection with the Facility to Summit Hotel, and the assumption by Summit Hotel of all of such rights, title, interest and obligations of the Palmetto, and the release of the Palmetto from any further liability with respect to the Facility subject to certain requirements of the Agency; and

WHEREAS, Palmetto’s leasehold interest in the Original Lease Agreement was assigned by Palmetto to Summit Hotel pursuant to and in accordance with a certain Assignment and Assumption of Lease Agreement, dated December 27, 2012 (the “Lease Assignment”), and Summit Hotel assumed all of the right, title, interest, liability, duty and obligations of Palmetto with respect to the Facility, including but not limited to, all of the right, title, interest, liability, duty and obligation of Palmetto under the Original Lease Agreement, subject to the limitations outlined therein; and

WHEREAS, the Original Lease Agreement was amended pursuant to and in accordance with a certain Assignment and Assumption Agreement, dated as of December 1, 2012 (the “Assignment Agreement”), by and among Palmetto, Summit Hotel and the Agency, and Summit Hotel assumed all of the right, title, interest, liability, duty and obligations of Palmetto under the Original PILOT Agreement and the Original Environmental Compliance and Indemnification Agreement, subject to the limitations outlined herein, with respect to the Facility, including but not limited to, all of the right, title, interest, liability, duty and obligation of Palmetto; and

WHEREAS, Summit Hotel acquired Palmetto’s leasehold estate and reversionary interest in the Facility, created pursuant to the Original Lease Agreement, and Palmetto assigned to Summit Hotel all of Palmetto’s rights, title, interest, duties, liabilities and obligations under the Original Lease Agreement, the Original PILOT Agreement and the Original Environmental Compliance and Indemnification Agreement including, but not limited to, all of the right, title and interest of Palmetto with respect to the Facility and Summit Hotel assumed all of Palmetto’s rights, title, interest, duties, liabilities and obligations with respect to the Facility including, but not limited to, all of the right, title, interest, liability, duty and obligation of Palmetto under the Original Lease Agreement, the Original PILOT Agreement and the Original Environmental Compliance and Indemnification Agreement, subject to the limitations outlined therein; and
WHEREAS, in connection with a proposed financing and refinancing of the costs of the acquisition, renovation and equipping of the Facility by Summit Hotel with Deutsche Bank Trust Companies Americas, or a lender to be determined (the “2013 Lender”), the 2013 Lender requires a special purpose entity to be the lessee under the Original Lease Agreement, as assigned pursuant to the Lease Assignment, the Original PILOT Agreement, as assigned pursuant to the Assignment Agreement, and the Original Environmental Compliance and Indemnification Agreement, as assigned pursuant to the Assignment Agreement; and 

WHEREAS, as security for a loan or loans (as such term is defined in the Lease Agreement (defined below)), the Agency and the Assignee will execute and deliver to a the 2013 Lender, a mortgage or mortgages and such other loan documents satisfactory to the Agency, upon advice of counsel, in both form and substance, as may be reasonably required by the 2013 Lender, to be dated a date to be determined, in connection with the financing, any future refinancing or permanent financing of the costs of the acquisition, construction, renovation and equipping of the Facility (collectively, the “Loan Documents”); and

WHEREAS, in connection with the financing and refinancing of the costs of the acquisition, renovation and equipping of the Facility, Summit Hotel has submitted a request that the Agency consent to an assignment of the ownership interest in Summit Hotel to Summit Hospitality I, LLC, a limited liability company, or another entity owned or to be owned in whole by Summit Hotel (collectively, “Assignee”); and

WHEREAS, the Agency will consent to the assignment of the leasehold interest in and to the Facility pursuant to a certain Assignment and Assumption Agreement, dated as of September 1, 2013, or such other date as the Chairman, Executive Director and Chief Executive Officer or Deputy Executive Director and Chief Financial Officer and counsel to the Agency shall agree (the “Assignment Agreement”), by and among Summit Hotel, the Assignee and the Agency; and

WHEREAS, the Lease Agreement, as assigned pursuant to the Lease Assignment, shall be assigned by Summit Hotel to the Assignee pursuant to and in accordance with a certain Second Assignment and Assumption of Lease Agreement, dated as of September 1, 2013 or such other date as may be determined by the Chairman, Executive Director and Chief Executive Officer, Deputy Executive Director and Chief Financial Officer and counsel to the Agency (the “Second Assignment and Assumption of Lease Agreement”; and, together with the Original Lease Agreement and the Lease Assignment, the “Lease Agreement”), among Summit Hotel, the Assignee and the Agency, and the Assignee will assume all of the right, title, interest, liability, duty and obligations of Summit Hotel in, to and under the Lease Agreement; and

WHEREAS, the Agency contemplates that it will provide financial assistance to the Assignee, consistent with the policies of the Agency, in the form of exemptions from mortgage recording taxes in connection with the financing or any subsequent refinancing of the Facility or permanent financing of the Facility and continued abatement of real property taxes, consistent with the policies of the Agency; and

WHEREAS, the Act authorizes and empowers the Agency to promote, develop, encourage and assist projects such as the Facility and to advance the job opportunities, health, general prosperity and economic welfare of the people of the State of New York; and

WHEREAS, the Agency has given due consideration to the request of Summit Hotel and the Assignee and to representations by Summit Hotel and the Assignee that the proposed assignment of a leasehold interest in the Facility is either an inducement to the Assignee to maintain and expand the Facility in the Town of Hempstead or is necessary to maintain the competitive position of the Assignee in its industry; and

WHEREAS, Summit Hotel and the Assignee have agreed to indemnify the Agency against certain losses, claims, expenses, damages and liabilities that may arise in connection with the transaction contemplated by the transfer of a leasehold interest in and to the Facility to the Agency and the sublease of the Facility to the Assignee; and 

NOW, THEREFORE, BE IT RESOLVED by the Agency (a majority of the members thereof affirmatively concurring) as follows:

Section 1.  The Agency hereby finds and determines:

By virtue of the Act, the Agency has been vested with all powers necessary and convenient to carry out and effectuate the purposes and provisions of the Act and to exercise all powers granted to it under the Act; and

(a)
The Facility constitutes a “project”, as such quoted term is defined in the Act; and

(b)
The assignment of the Original Lease Agreement, as assigned pursuant to the Lease Assignment, pursuant to the Second Assignment and Assumption of Lease Agreement, will promote and maintain the job opportunities, health, general prosperity and economic welfare of the citizens of the Town of Hempstead and the State of New York and improve their standard of living and thereby serve the public purposes of the Act; and

(c)
The assignment of the Original Lease Agreement, as assigned pursuant to the Lease Assignment, pursuant to the Second Assignment and Assumption of Lease Agreement, is reasonably necessary to induce the Assignee to maintain and expand its business operations in the State of New York; and

(d)
Based upon representations of the Assignee and its counsel, the Facility will conform with the local zoning laws and planning regulations of the Town of Hempstead and Nassau County and all regional and local land use plans for the area in which the Facility is located; and

(e)
It is desirable and in the public interest for the Agency to consent to the assignment of the Original Lease Agreement, as assigned pursuant to the Lease Assignment pursuant to the Second Assignment and Assumption of Lease Agreement; and

(f)
The Second Assignment and Assumption of Lease Agreement will be an effective instrument whereby the Agency will assign the Original Lease Agreement, as assigned pursuant to the Lease Assignment, to the Assignee; and

(g)
The Second Amended and Restated PILOT Agreement, dated as of September 1, 2013 or such other date as may be determined by the Chairman, Executive Director and Chief Executive Officer, Deputy Executive Director and Chief Financial Officer and counsel to the Agency (the “Second Amended and Restated PILOT Agreement”), by and between the Assignee and the Agency, will be an effective instrument whereby the Agency and the Assignee set forth the terms and conditions of their agreement regarding payments in lieu of real property taxes; and

(h)
The Amended and Restated Recapture Agreement, dated as of September 1, 2013 or such other date as the Chairman, Executive Director and Chief Executive Officer or Deputy Executive Director and Chief Financial Officer and counsel to the Agency shall agree (the “Amended and Restated Recapture Agreement”), by and between the Assignee and the Agency, will be an effective instrument whereby the Agency and the Assignee agree to provide for the obligations of the Assignee under the Transaction Documents (as defined in the Lease Agreement) and describe the circumstances in which the Agency may recapture some or all of the benefits granted to the Assignee; and
(i)
The Amended and Restated Environmental Compliance and Indemnification Agreement, dated as of September 1, 2013 or such other date as may be determined by the Chairman, Executive Director and Chief Executive Officer, Deputy Executive Director and Chief Financial Officer and counsel to the Agency (the “Amended and Restated Environmental Compliance and Indemnification Agreement”), between the Agency and the Assignee, will be an effective instrument whereby the Assignee agrees to comply with Environmental Laws (as defined therein) applicable to the Facility and will indemnify and hold harmless the Agency for all liability under all such Environmental Laws; and

(j)
The Loan Documents will be effective instruments whereby the Agency and the Assignee agree to secure the loan made to the Assignee by the 2013 Lender; 

Section 2.
In consequence of the foregoing, the Agency hereby determines to:  (i) confirm its consent to the assignment of the Original Lease Agreement, as assigned pursuant to the Lease Assignment from Summit Hotel to the Assignee pursuant to the Second Assignment and Assumption of Lease Agreement; (ii) execute and deliver the Second Assignment and Assumption of Lease Agreement; (iii) execute and deliver the Second Amended and Restated PILOT Agreement; (iv) execute and deliver the Amended and Restated Recapture Agreement; (v) execute and deliver the Amended and Restated Environmental Compliance and Indemnification Agreement; (vi) grant a mortgage on and security interest in and to the Facility pursuant to the Loan Documents; and (vii)  execute, deliver and perform any Loan Documents to which the Agency is a party, in connection with the financing of the costs of acquiring, constructing and equipping the Facility and any future Loan Documents in connection with any future refinancing or permanent financing of such costs of acquiring the Facility, without the need for any further or future approvals of the Agency.


Section 3.
The Agency is hereby authorized to consent to the assignment by Summit Hotel to the Assignee and the assumption by the Assignee of the Lease Agreement pursuant to the Second Assignment and Assumption of Lease Agreement, and to do all things necessary or appropriate for the accomplishment thereof, and all acts heretofore taken by the Agency with respect to such assignment, assumption and amendment are hereby approved, ratified and confirmed. 

Section 4.
The Agency is hereby authorized to do all things necessary or appropriate for the execution, delivery and performance of the Second Assignment and Assumption of Lease Agreement, the Second Amended and Restated PILOT Agreement, the Amended and Restated Recapture Agreement, the Amended and Restated Environmental Compliance and Indemnification Agreement and all acts heretofore taken by the Agency with respect to such financing are hereby approved, ratified and confirmed; provided that the form and substance of the Second Assignment and Assumption of Lease Agreement, the Second Amended and Restated PILOT Agreement, the Amended and Restated Recapture Agreement, the Amended and Restated Environmental Compliance and Indemnification Agreement and such other related documents as may be necessary or appropriate to effect the transactions described herein shall be satisfactory in all material respects to Agency Counsel and Transaction Counsel and to the officer of the Agency executing the Second Assignment and Assumption of Lease Agreement, the Second Amended and Restated PILOT Agreement, the Amended and Restated Recapture Agreement, the Amended and Restated Environmental Compliance and Indemnification Agreement and such other related documents as may be necessary or appropriate to effect the transactions described herein.

Section 5.
The form and substance of the Second Assignment and Assumption of Lease Agreement, the Second Amended and Restated PILOT Agreement, the Amended and Restated Recapture Agreement, the Amended and Restated Environmental Compliance and Indemnification Agreement, the Loan Documents to which the Agency is a party, and such other related documents as may be necessary or appropriate to effect the transactions described herein (in substantially the forms presented to or approved by the Agency and which, prior to the execution and delivery thereof, may be redated) are hereby approved.
Section 6.


(a) (a)
The Chairman, the Executive Director and Chief Executive Officer, the Deputy Executive Director and Chief Financial Officer or any member of the Agency are hereby authorized, on behalf of the Agency, to execute and deliver the Second Assignment and Assumption of Lease Agreement, the Second Amended and Restated PILOT Agreement, the Amended and Restated Recapture Agreement, the Amended and Restated Environmental Compliance and Indemnification Agreement, and the Loan Documents, all in substantially the forms thereof presented to this meeting with such changes, variations, omissions and insertions as the Chairman, the Executive Director and Chief Executive Officer, the Deputy Executive Director and Chief Financial Officer or any member of the Agency shall approve, and such other related documents as may be, in the judgment of the Chairman, the Executive Director and Chief Executive Officer, the Deputy Executive Director and Chief Financial Officer and counsel to the Agency, necessary or appropriate to effect the transactions contemplated by this resolution (hereinafter collectively called the “Agency Documents”).  The execution thereof by the Chairman, the Executive Director and Chief Executive Officer, the Deputy Executive Director and Chief Financial Officer or any member of the Agency shall constitute conclusive evidence of such approval.

(b) The Chairman, the Executive Director and Chief Executive Officer, the Deputy Executive Director and Chief Financial Officer or any member of the Agency are further hereby authorized, on behalf of the Agency, to designate any additional Authorized Representatives of the Agency (as defined in and pursuant to the Lease Agreement).

Section 7.
The officers, employees and agents of the Agency are hereby authorized and directed for and in the name and on behalf of the Agency to do all acts and things required or provided for by the provisions of the Agency Documents, and to execute and deliver all such additional certificates, instruments and documents, pay all such fees, charges and expenses and to do all such further acts and things as may be necessary or, in the opinion of the officer, employee or agent acting, desirable and proper to effect the purposes of the foregoing resolution and to cause compliance by the Agency with all of the terms, covenants and provisions of the Agency Documents binding upon the Agency.

Section 8.
This resolution shall take effect immediately.
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